Badger's brief (p. 15) states that MSHA cited it for a
violation of section 75.803 because Badger continued to mine
coal after it was determined that the circuit breaker had mal-
functioned.  Badger claims that it learned of the problem during
the 4 p.m. to midnight shift on Friday, September 19, 1980, and
that the next shift was a maintenance shift which began at 8 a.m.
and ended at 4 p.m. on Saturday, September 20, 1980.  Badger
states that the only persons in the mine on Saturday were two
men who were working on a continuous-mining machine and some
other men who were doing track work (Finding nos. 4 and 6, supra) .
Badger's brief (p. 15) concedes " * * * that the vacuum circuit
breaker was not doing what it should have been capable of doing,
but this was due to a design defect and not a failure on the part
of Badger, or a failure to continuously monitor the grounding
circuit."  Badger also notes that the miners who were working in
the mine on Saturday were aware of the fact that Lambert was work-
ing on the circuit breaker during their shift.

Badger also contends that any finding of a violation of'sec-
tion 75.803 must rest on the basis that the circuit breaker was
being tested in the mine as opposed to removing it to the surface
for testing.  Badger asserts that finding a violation on the
failure to remove the circuit breaker to the surface would be a
strained construction of the section and would be unwarranted in
the circumstances which existed in this instance.

The Secretary's Arguments

The Secretary's brief (pp. 13-14) argues that Citation No.
631938 correctly alleges a violation of section 75.803.  The
Secretary claims that the fail-safe ground check circuit would
not cause the circuit breaker to open or shut off power because
the auxiliary switch was inoperative.  It is further asserted
that if the auxiliary switch does not work, then the ground mon-
itor system cannot cause the circuit breaker to trip when either
the ground check wire or ground wire is broken.  The Secretary
maintains that since the fail-safe ground check system could not
do the job it was intended to do, there was a violation of sec-
tion 75.803.

The Preponderance of the Evidence Supports a Finding of a
Violation of Section 75.803

There is some confusion by the parties as to what is being
charged by the Secretary with respect to the violation of section
75.803.  As I have hereinbefore explained in the portion of this
decision devoted to the discussion of the imminent-danger issues,
the MSHA employees who participated in citing Badger for a viola-
tion of section 75.803 did not actually know at the time they
cited Badger for a violation of section 75.803 what was causing
the circuit breaker to malfunction.  The Secretary's brief (pp.
13-14) continues to allege that the circuit breaker did not work
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